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EDITORIAL NOTES. 


THE GoVERNOR, in his inaugural address, has taken the suggestion 
that Circuit judges be appointed to relieve the pressure of civil business 
in certain counties. This would only be to appoint special judges for 
the courts created as long ago as 1846 under the permission given to 
the Legislature by the Constitution of 1844. The act of April 16, 1846, 
(R. S. 200; Rev. 217,) provided that the Circuit courts of the several 
counties should be held by one or more of the Justices of the Supreme 
court at the times and places prescribed by law. Another act might now 
provide that in certain counties the Circuit courts should be held by a judge 
especially appointed for the purpose. Such a judge, having nothing else 
to do, could hold court continuously, and would be able to dispatch busi- 
ness with the same facility to suitors and counsel as they have now in 
the District courts, jury trials, to avoid expense, being held in a certain 
part of every month and cases before the court at any time, and the lat- 
ter would soon become the more numerous. 

On the other hand it might well be that the Circuit judge would not 
have cases enough to keep him busy. It would depend on how good a 
judge he proved to be, for attorneys might bring all suits for more than 
$200 in the Supreme court and the Supreme court justice would have 
as many to try as he has now, and he could not turn them over to the 
Court of Common Pleas as he now does with many Circuit court cases. 
In view of this, Judge Kirkpatrick’s suggestion, that another Common 
Pleas judge be appointed, would seem to be a good one. Sucha judge, 
being, of course, a lawyer, could try any case, whether civil or criminal, 
in any of the county courts, and could therefore relieve the pressure 
wherever it happened to be greatest. It might be better still, after 
making an additional Common Pleas judge learned in the law, to provide 
that the law judges of that court should be judges of the Circuit court. 
This would give us a County court with general powers and with judges 
enough to hear cases continuously and dispose of them promptly. The 
Supreme court justice would certainly be relieved of many small cases, 
3 






























READY SEER dart 





aa Sint an aie 





SPORONI 














Regia orn eee 
ERE SAE Sees 


we 4 
SB ater SA a Aa, Ngee Rr 3 
3 Pits es oll leash SA oem iS pee 






























































34 THE NEW JERSEY LAW JOURNAL. 


and if good judges were appointed the County courts would soon be re- 
sorted to for the speedy decision of important issues. It would in effect 
merge the Circuit court in the Common Pleas, but the Circuit court was 
only created because the Common pleas was held by lay judges, and if 
there are good lawyers on the Common Pleas bench, and enough of them 
to do the work, there is no need of a Circuit judge or even of a Circuit 


court. 


Iv THERE are not enough jadges for fhe work at the circuits, it seems 
to be generally admitted that there are too many inthe Court of Appeals. 
With good judges in the county courts, and the Supreme court judges 
relieved trom much of their circuit duty, the Court of Errors and Ap- 
peals might well be dispensed with entirely, and the Supreme court 
might be, in fact, supreme, and determine cases in the last resort. In 
that case. however, so long as law and equity are administered by sep- 
arate courts, the Supreme court ought to be composed of both law and 
equity judges. Any such change could only be made by amendment to 
the constitution, and in the mean time it is suggested in one of the news- 
papers that the lay judges in the Court of Errors are only ornamental 
appendages to that tribunal, and that the Governor might improve the 
court and save the public money by not filling the places of any judges 
whose terms may expire. We doubt if the Governor would be justified 
in thus changing the character of the court. The constitution provides 
that the court shall consist of the chancellor, the justices of the Supreme 
court and six judges specially appointed. There is nothing, however, 
to require the appointment of laymen. There have been good lawyers 
among these judges, and one of the best of them had served for many 
years as vice-chancellor. Equity lawyers are needed on the bench of 
the Court of Appeals, and few good practicing lawyers will give up their 
practice for the honor of the office. Why should not the four vice-chan- 
cellors be appointed judges of the Court of Errors. This would give us 
a strong court, with equity still in the minority but well represented on 
the bench. The chancellor could not sit on appeals from his decrees, 
but any vice-chancellor could hear any case which he had not heard be- 
low, and we should have the judgment of at least three men who are 
practically engaged in the trial of causes in equity. If the vice-chan- 
cellors have already as much as they can do, the pressure could be re- 
lieved by the appointment of two more vice-chancellors, who could also sit 
in the Court of Errors, and so the court would be made up entirely 

of trained lawyers, and men having experience in the trial of cases, both 


at law and in equity. 


WHILE speaking of the courts we may venture to make one more 
suggestion, and that is that it would add very much to the convenience 
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of the bar in the eastern and northern portions of the State if one of the 
branches of the Supreme court would sit for a few days in each term at 
Newark or Jersey City. Motions and arguments not on the list are not 
alled in regular order and it seems hardly necessary for the judges and 
counsel all to travel together from Newark or Jersey City to Trenton for 
the purpose of making and hearing them. It it were arranged that two 
or three judges should sit in Newark for a few days each term, many 
matters could be disposed of there by arrangement of couusel with a 
great saving of time and expense. Many of these matters are formal 
and interlocutory and the subject matter of many suits is so small that 
going to Trenton is a serious burden to both counsel and client. 






























NEWSPAPERS that are arranging ** guessing contests ” as a means for 


, increasing their circulation, would do well to watch the proceedings in 
; the English courts on the ‘* Missing word competitions” in the London 
newspapers. 
4 The English papers required the guesser to pay in a shilling, and ours 
z only insist that the guess be written on a coupon cut from a copy 
ul of the paper, but both offer a prize to the one who guesses correctly the 
e€ word, or the number, or whatever it may be. Sir John Bridge, in the 
28 case of the Pick me up newspaper, has held the whole scheme to be a lot- 
d tery, and has ordered the money paid in, amounting to some 24,000 
os shillings, to be paid into court. Mr. Justice Stirling has put over to the 
ae Hilary term the case of Pearson’s Weekly, and the question remains 
1) sub judice. The Law Journal (London) therefore refrains from discus- 
re sing the matter, but only goes into a computation of the amount that 
ny might be recovered by way of penalties ander Sir John Bridge’s decision, 
of aud reckons that if a penalty of £500 is recoverable against the proprie- 
er tor for each lottery conducted by him, Mr. Pearson would have to pay 
n° £25,000, and that if a penalty of £750 is recoverable against each ad- 
us vertiser under the act of 12 George II, c. 28, the penalties would amount 
on to £2,400,000 against the 480,000 persons who subscribed to the com- 
8, petition in Pearson’s Weekly on which the action was brought, and that 
be-  § for the whole series of fifty competitions the penalties would amount to x 
are § thousands of millions of pounds. * 
an- Our statute, of course, is not the same as the English act, andif there is z 
re-  & any offence it would be a matter for indictment, rather than for a penalty, 
» sit Band our papers require no money to be paid in, except the price of the 
rely B paper, which they would no doubt insist is worth the money even with- 
oth Bout a chance of the prize. The great number of subscriptions to the 
English competitions shows the value of the scheme as a device to in- 
crease circulation, and shows also how many people are subject to an ap- 
nore 


peal to gratify the propensity for gambling when the stakes are small. 
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The American scheme appeals to the same propensity with even smaller 
stakes, and is only demoralizing because it gratifies and. tends to 


foster the propensity. 








Now THAT elevators have enabled landlords to divide their tenements. 
horizontally and obtain the highest rent for the uppermost portions, the 
operation of the elevator becomes essential to the enjoyment of the lease 
and it has lately been held in New York that in such a case the failure 
of the landlord to give adequate service of the elevator amounts to an 
eviction and constitutes a good defence to an action for rent. The lease 
was of a loft, (it does not appear how high up) and the only allusion to 
the elevator was contained in the words excepting from the demise “ the 
hallway and the hatch and elevator ways which are for the common use 
of all the tenents.” There was a covenant for quiet enjoyment. The de- 
cision was made after verdict and the court assumed that it had been 
proved that the landlord had control of the elevator and the defendant 
had been deprived of the use of it by the landlord’s persistent misman- 
agement of and neglect to repair it and that as a consequence of this 
the tenant had abandoned the premises. 

The case was Lawrence v. Mycenian Company, N. Y. Common Pleas, 
reported in the Chicago Legal News, Dec. 17, 1892. The decision does 
not go so far as to declare just what amount of mismanagement will 
amount to an eviction, nor as to justify a lawyer, for example, in abandon- 
ing his office on the tenth floor because the elevator always happens to 
to have just gone up when he comes into the building. It would per- 

‘haps be difficult for a court (or at least for a judge who went on the 
bench before elevators were invented) to decide just what amount of ag- 
gravation in the manner of running an clevator would amount to an 


It would depend very much on the purpose for which the 
In the new 
























eviction. 
premises were let and their distance above the ground. 


high buildings the elevator is practically the only means of access and 
to stop it is like closing the only right of way to the premises. The 
remedy, however, in most cases, must be in an action for damages, because 
to constitute an eviction there must be proof of some act on the part of 
the landlord depriving the tenant of what is indispensable to the use of 








the premises. 











Ir WAS DECIDED by the Court of Appeals of New York (95 N. Y. 428) 
that a statute reducing the rate of interest had the effect of reducing the 
interest on a judgment previously recovered, although the act expressly 
provided that it should not affect any contract or obligation made before 
the passage of the act. The court held, that a judgment, although based 
upon a contract, was not itself a contract or obligation within the mean- 
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ing of this exception and that the act so construed did not impair the 
obligation of a contract within the meaning of the Constitution of the 
United States. The case has now been decided on appeal by the Su- 
preme court of the United States, (Morley v. Lake Shore & Michigan 
Southern Ry. Co., Oct. Term, 1892, 13 Sup. Court Reporter, 54,) and 
this court, accepting the decision of the New York Court of Appeals as 
conclusive upon the construction of the statute, has discussed the question 
whether the act so construed did affect the obligation of a contract. The 
- court distinguished between a judgment on a contract providing for in- 
terest and a judgment based on a tort or on a contract not itself prescrib- 
ing interest until payment. If the contract provides for interest until 
payment, the payment of the interest, the court said, is as much a part of 
the obligation as that of the principal, but in the case of a cause of action, 
whether a tort ora broken contract, not providing for interest until payment, 
the question whether interest shall accrue upon the judgment is not a 
matter of contract but of legislative discretion, which is free to provide 
for interest as a penalty or liquidated damages, or nottodoso. The duty to 
pay interest on such a judgment is a duty prescribed by statute and not by 
agreement of the parties, and the judgment itself is not a contract within 
the meaning of the constitution. ‘‘The most important elements of a con- 
tract are wanting. There is no aggregatio mentium. The defendant has not 
voluntarily assented or promised to pay. ‘A judgment is in no sense a 
contract or agreement between the parties.’ Wyman v. Mitchell, 1 Cow. 
316, 321.” Citing also McCown v. Railroad Co. 50 N. Y. 176; Bidle- 
son v. Whytel 3 Burr. 1545; Bush v. Gower, 2 Strange 1043: Louisiana 
v. Mayor, 109 U. S. 285, 283; Garrison v. City of New York, 21 Wall. 
196, 203. Mr. Justice Harlan dissented. 

For a New Jersey decision upon the variation of the legal rate of in- 
terest by statute, see Jersey City v- O’Callaghan 41 N. J. L. (12 Vr.) 
349, 





In Hobern vy. Fowler, (Law Times, London), Dec. 3, 1892, the plain- 
tiff in an action was arrested as he was leaving the court room 
after the trial of his case. The arrest was for the non-pay- 
ment of poor rates under the act of 12 Vict, C. 14, which provides for a 
distress, or, where that is not possible, for a warrant issued by two jus- 
tices. Application for his release was made to the judge before whom 
the action was being tried—Collins, J.—and he decided that the arrest 
was a process for the enforcement of the poor rate, and not in the nature 
of a commitment for contempt, and that the prisoner being in attendance 
at court was privileged from such an arrest and should be released. 
Speaking of this decision the Irish Law Times says: 

‘It is well established law that Judges, including County Court Judges 
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(In Re Molloy, 10 Ir. L. R. 14), and Magistrates (Alexander v. Folville, 
Sm. & Bat. 202), officers, including criers (Kennedy v. Treston, 1 Hud. 
& Br. 36), counsel, solicitors, witnesses, whether on subpeena or volun- 
tary, or parties—in fact all persons who have any relation to a cause 
which calls for their attendance in court, are privileged from arrest or 
service of process during their attendance at court. This privilege is 
part of the Common Law of this country (see Tidd’s Practice, 195). 
But it is to be qualified by confining such privilege to arrest on civil pro- 
cess; it does not, and could not, extend to criminal process. It is well 
to bear this in mind, as the distinction is not always clearly pointed out 
by writers of text books, but the point is settled beyond question by the 
case of In Re Douglas (3 Q. B. 825), decided by Lord Denman, C. J., Wil- 
liams, Coleridge, and Wightman, JJ. See also as to primitive and dis- 
ciplinary orders, In Re Freston (52 L. J. R. Q. B. 545). But as regards 
civil process it is a salutary regulation and tends to promote public jus- 
tice. To quote the words of a distinguished American Judge :—‘ The 
question is one which profundly concerns the free and unhampered ad- 
ministration of justice in the courts. That suitors should feel tree and 
safe at all times to attend, within any jurisdiction outside of their own, 
upon judicial proceedings in which they are concerned, and which re- 
quire their presence, without incurring the liability of being picked up 
and held to answer some other adverse judicial proceeding against them, 
is so far a rule of public policy that it has received almost universal 
recognition, wherever the common law is known and administered.’ ” 
The same principle was clearly expressed by Vice-Chancellor Van 
Fleet in Jones v. Knauss, 31 N. J. Eq. (4 Stew.) 216, and the authorities 
are collected in an elaborate note to that case by the late John H. 


Stewart. 









“LAW AS A SCIENCE AND ITS RELATION TO OTHER 
SCIENCES.” 






[Notes of a Lecture delivered by Joseph P. Bradley, LL. D., before the Newark Law 
Club, January 22, 1861.*] 





Law, in its most general sense, is correlative with obligation. The 
relation is similar to that of cause and effect, for without obligation there 
could be no law, and without law there could be no obligation. The hu- 
man law is a part of the divine law. It is the voice of humanity; say 
rather the still small voice proclaiming by human utterances peace on 
earth. Is law a bundle of rules to be committed to memory rather than 
a science? Most emphatically no. The knowledge of law is a science 





*These notes were kindly furnished by Edmund D. Halsey, Esq., and were written by him 
shortly after the lecture was delivered partly, from memory and partly from notes taken by 
Mr. John 8. Condit. 
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open to progression, as any other scienve. The number of its objects 
may be multiplied; the laws of no two States are precisely alike, still the 
science itself is a unit. 

Science is a due classification of the objects of knowledge. There are 
three distinct steps in knowledge. First, a knowledge of particulars. 
Second, a classification or grouping of these particular facts or. phe- 
nomena into a system and constituting a science. Third, investigation 
into the causes and reasons of things, and this is philosophy. If con- 
fined to the first, our knowledge will be very limited. A man may be 
familiar with fossils, rocks, etc., which form the earth’s crust, but he will 
not be a scientific geologist until he has reduced the fossils to their ap- 
propriate classes, the rocks into their stratas with the relative position of 
those stratas, ete. Now the science of law is precisely similar when 
created by labors of genius extending and improving it. Law and the 
science of law are not identical, and the cultivation and improvement of 
the science does not directly change the law, but the bright and shining 
lights of the profession exert a reflex influence on the makers of the law 
and thus tend powerfully to its improvement. 

The man learned in the law of one State will not give his opinion re- 
garding the law of another without some inquiry into that law, yet the 
principles of classification he has already mastered will equally apply to 
all systems of law and assist him in his investigation. 

Civil society consists of men organized under systems of law. Law 
is not the rule, merely, by which society agrees to abide. It is the sine 
qua non—the very essence of its existence. Men, or any bodies of men, 
do not form society, and never can do so without law. We admire a 
beautiful form, a remarkably handsome person, for example. Let this 
form, in the contemplation of whith we delight, be resolved into its 
chemical elements. The result is a shapeless mass, void of all beauty, 
offensive to every sense, and must continue so till the particles are once 
more organized and the breath of life again reanimates the restored or- 
ganization; law is this organization, this breath of life in civil society. 
So if a handful of iron filings be thrown upon the table, no order, no 
arrangement is apparent, but should a magnet be brought near, in- 
stantly each particle would arrange itself and order would spring out 
of disorder. The analogy is perfect. When law is given to man, natural- 
ly without law, and existing without order, society arises like light out 
of chaos, like Minerva full-armed from the head of Jove. Law is the 
magnet, the life, the principle of society. This view suggests a new 
definition. 

Law is not a rule of civil action, prescribed by the supreme power in 
a state commanding what is right and prohibiting what is wroug; it 1s 
the rule, rather, by which the state is possible. 
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Law may be defined to be the plan according to which civil society is 
constructed and preserved. This includes the rules and regulations by 
which rights are defined and their infringements punished and guarded 
against. This brings the subject nearer to us. Law is no longer a dry 
collection of musty details, bound up in worm-eaten parchments and 
black-letter volumes. It becomes a living, active principle. Society 
must be anatomized by the student to understand law in its relations. Law 
becomes connected with all our interests and rights and privileges. It 
is a great, everlasting thing, working out the destiny of our race. 

Now for the principles of analysis to be followed, and it must be under- 
stood that it is not law that we divide. Law in its essence is nothing 
more than justice. Pure law is but pure reason and justice. Take 
two examples: should the captain of a vessel at sea be compelled to 
throw over part of the cargo to save the rest, justice declares it is right 
that the owners of that which is saved shall pay a certain proportion of 
the loss of the owners of that which was lost. Again, should the cattle 
of A ravage the cornfields of B, justice declares it is right that A should 
indemnify B for this loss. Now the principle involved in both these 
seemingly so diverse cases, stript of all the attending circumstances, is 
simply this: let that which is right and equal be done. 

The subject-matter of law, 7. e. civil society, furnishes us with abund- 
ant materials for classification and arrangement, and from this comes 
systematized law. We may now understand the force of the maxim, 
“ratio sine affectu.” applied to law, or the maxim of the common law 
that what is contrary to reason is not law. and that when a law is shown 

to be opposed to reason it becomes void. 
' Laws are a necessity to man, considered as a reasonable being. As 
might be expected, laws are not always perfect, injustice will sometimes 
creep in, wrongs will sometimes go unpunished, but as the science 
advances. the errors of the law become less frequent and the ideal per- 
fection is brought nearer. 

Let us note now the position of the science of law in the map of hu- 
man knowledge. We are struck at first with the vastness of the uni- 
verse, and the obstacles % the advancement of knowledge appear insur- 
mountable, but all these difficulties disappear before generalization and 
classification. One of our first and last ideas is that of number. The 
first man might well regard the stars of Heaven, the sands of seashore 
as countless, but he might know the number of his own herd, or of the 
flocks on the slope of a neighboring mountain. Hence we have the 
science of number, called arithmetic, algebra, calculus. The idea of ex- 
tension, impenetrability, which presents itself among the first, gives us 
the science of geometry. The idea of force gives us the science of me- 
chanics. These are the abstract sciences, and in the outward world we 
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find all things classified beautifully. Commencing at the outside, the 
stars, the planets, all the heavenly bodies are the subject of the science 
of astronomy. ‘The surface of the earth gives physical geography ; the 
globe itself, geology ; the plants and vegetable world give botany ; the 
animal world, natural history. But in man there is a world of itself, and 
this great subject of study may be classified: First, the study of man 
as an individual. Second, the study of man in relation to other men. 
Third, man in relation to his Maker. The physical nature of man as an 
individual is the subject of physiological science. His mental and moral 
nature gives us mental science, and moral science or ethics the sphere 
of the physician and moralist. 

Man in relation to his fellow man is the object of two sciences. Po- 
litical philosophy furnishes the theory, and law is the realization of that 
theory. The one is the sphere of the statesman, the other of the lawyer. 
Man as a social being needs the statesman to devise the law, the lawyer 
to expound it, as the law of God requires the minister to expound it. Of 
all the professions, of all objects of study, 1 hold that the law -is by its 
very nature paramount to all, save that of ethics and divinity. 

Law is that on which government is based, and by which it sub- 
sists. We have the constitutional law, or organic law and distributive law. 

Distributive law controls the parts in relation to each other ; organic 
law assigns the functions to the machinery of government. Organic law 
recognizes the natural relations, and makes new ones. Distributive law 
establishes principles and rules growing out of these relations. 

Another distribution of law is into jus publicum and jus prwvatum. The 
first belongs to the general economy of the state. Its subjects are com- 
merce, postal arrangements, etc., etc. The jus privatum is classified into 
right and remedies. 

The remedial branch of the law calls in lawyers. -Statesmen would 
make laws in vain, were there no means of enforcing them, and this is 
the province of the legal profession. 





* * * * 





* 




















I do not wish ‘‘ to magnify mine office,” but I hope I have shown how 
baseless is that vulgar idea that lawyers are like cormorants, feasting on 
the public, working by chicanery, fraud and meanness to rob others of. the 
wealth they in no way contribute to, and the law itself, a system of chi- 
canery and deceit for the ensnaring of the unwary and innocent. Call it 
rather the broad shield—the divine egis, covering all with its protection, 
shielding the weak and defenceless, and the lawyer, he whose noble 
office is to uphold and maintain it. True some mean, despicable men 
may creep into this, as into any other noble profession, but these are the 
few exceptions. The wise statesman, the learned jurist, are men who 


pete 
(BEY os «es 





42 THE NEW JERSEY LAW JOURNAL. 


have reached stations few of us can hope to reach, but which are well 
worthy of any man’s ambition. 

[The lecture closed with a brilliant eulogium of the science ot law 
and its objects. | 


ee 


THE CASE OF RIP VAN WINKLE. 


One effect of Mr. Jefferson’s charming acting in the character of Rip 
Van Winkle has been to fix attention upon the incidents of the play, 
somewhat to the exclusion of other things that deserve notice. If the 
village of Falling Waters had been situated among the Appenines instead 
of at the foot of the Catskills, and Mr. Robert Browning had come across 
the story in a Florentine book-stall, 


“Small-quarto size, part print, part manuscript,” 


he would, no doubt, have celebrated it in a two-volume poem, in which 
the mind of the reader would have been often withdrawn from Rip’s 
frolics and adventures and directed to the legal status and contractual re- 
lations of the different parties. The material for these inquiries of the 
latter sort must sometimes be obtained from a passing allusion, and some- 
times filled out bya plausible conjecture, but it is both varied and 
curious, and will repay the slight effort necessary to collect and har- 
monize it. 

A brief reference to the salient points of the case will show the rich- 
ness of this comparatively neglected tield. 

We learn that Rip Van Winkle once owned the entire village—by de- 
vise or descent from some ancestor, no doubt, for it is not to be supposed 
that he ever acquired much property by his own exertions. It appears 
that prior to the date when the action ot the play begins Derrick Van 
Beekman, the local Shylock, had made loans to Rip, and taken, as col- 
lateral security, deeds, absolute on their face, for all the real estate, with 
the possible exception of the homestead. At this point Derrick, who had 
come to regard himself as owner of the land, and had improved it at his 
own expense, was rudely wakened from his dream of title and made 
aware that such deeds were, in fact, only mortgages, and that in case of 
sale on foreclosure the surplus would go to Rip. This is interesting, be- 
cause it shows that before the Revolution equitable jurisprudence had 
become firmly established, even in the more secluded parts of the valley 
of the Hudson. Derrick accordingly forces a loan on Rip, and, under 
guise of drawing a receipt, prepares and tenders for execution an in- 
strument, in the nature of a deéd of release or confirmation, from Rip to 
himself, operating by way of enlargement, and tending to increase the 
particular estate. (2 Blackstone, 325.) It may be noticed, in passing, 
that this instrument omits the words “ heirs and assigns.” Rip accepts 
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the loan, as such, thereby estopping himself from subsequently claiming 
that it was a gift, but, guided by a shrewd instinct, declines to set his 
mark to the paper. Even if he had done so it would have been of no 
great consequence, as the case then stood, for a Court of Equity would 
have set the deed aside, but he almost immediately gets Little Hendrick 
to read it to him, and so becomes chargeable with actual notice of its 
contents. It may well be doubted whether, after this, the arm of a 
Court of Equity would be long enough to afford relief, if the deed were 
executed. But Rip persists in his refusal to make his mark, and puts 
the document in his pocket, where it remains dyring his twenty years’ 
sleep. 

The declarations and admissions which accompanied Rip’s expulsion 
from his home are, from a legal point of view, ambiguous. Madani Van 
Winkle said, “‘ This is my house,” and ordered him to leave it forever. 
Rip, instead of traversing the allegation, acquiesced in it, and went out 
into the storm. The statement above quoted may be regarded either as 
a legal proposition, or as merely an assertion of Madam Van Winkle’s 
domestic predominance. It is possible that the homestead had been put 
in the wife’s name, in accordance with the useful local usage so prevalent 
afterwards in New York and New Jersey. Upon this view of the facts 
Rip had a common-law right to the possession, rents, issues and profits 
of his wife’s land during their joint lives. He may also have been ten- 
ant by the curtesy initiate, but this is a question upon which no two 
members of the New York bar have ever been known to agree. On the 
other supposition Madam Van Winkle’s only reliance was her inchoate 
right of dower. In neither aspect of the case is there anything to legal- 
ize her unfeeling conduct to her weak but affectionate husband. 

The next change in the relation of the parties was the marriage, at 
some unspecified date, of Madam Van Winkle to Derrick Van Beekman. 
Whether she waited seven years for the legal presumption of death to 
ripen, or adopted some more expeditious presumption of her own, is left 
to conjecture, and must be determined, for each person, by his general 
view as to the tendency and force of the influences that are apt to in- 
fluence human conduct under similar circumstances. Derrick’s rights in 
the Van Winkle homestead, after his marriage, depended very much on 
what the legal title was before that event. To avoid repetition, refer- 
ence is hereby made to what has been above said on that point. Prac- 
tically, no doubt, he held this piece of property, as he did his ill-used 
wife, by the ‘ robust title of occupancy.” (2 Blackstone, 11.) 

At last Rip returns from the mountain, discloses himself to his wife 
and to the incumbent of his marital office, lays claim to his real estate, 
and produces from his pocket, as a muniment of title, the weather-beaten 
but still legible instrument which Derrick had prepared for him to sign 
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twenty years before. Derrick pleads orally, in the old common-law way, 
that the deed is a forgery. The issue thus framed is not entirely clear. 
It may be—the suggestion is thrown out for what it is worth—that this 
procedure is relevant to some now forgotten doctrine of the original 
Dutch law, which may have lingered on under the English occupancy 
and subsisted even after the Revolution, with the force of local and cus- 
tomary usage, in the rural and remote manors and patents of this part of 
the State of New York. Certainly there is no common law rule under 
which the fee simple title of an owner of real estate can be established 
or strengthened by the production, even from the proper custody, of his 
own unexecuted deed to a third person. Nor, on the other hand, is it 
possible, under our system, to divest the title of an owner by proof that 
an urexecuted deed from him has been forged. An examination of this 
question might lead to an interesting study in comparative jurisprudence ; 
but it is not necessary to pursue the subject, for, in the case under con- 
sideration, the matter soon took another turn, and there was an actual 
eviction of Derrick, accompanied by such unequivocal ‘ suable acts ” as 
to leave nothing to construction. Lehigh Valley R. R. Co. v. McFarlan, 
45 N. J. L. (14 Vroom) 605, 631. 

The duplex relation of Madam Van Winkle to her actual and pre- 
sumptive husbands assumes no importance in this domestic drama, though 
it is easy to see that it might be fruitful of difficulty. The local in- 
fluences were probably not favorable to sentiment of the Enoch Arden 
type, and it does not appear that the rights of any other persons had in- 
tervened. There seems to have been no issue of the second marriage. 


F. A. 


SEE ——— 
JOHN N. NOBLE, ET AL., APPELLANTS, v. THE UNION RIVER LOGGING R. R. CO. 


[Supreme Court of the United States. ] 
(Opinion filed January 9, 1893.) 


Injunction—Against the Head of a De- 
partment—Jurisdiction and Powers—Conelu- 
siveness of acts— Revocation of Land Grant. 

There is a distinction between acts of an 
executive officer involving the exercise of 
judgment or discretion, and those which are 
purely ministerial; with respect to the 
former, there exists no power to control the 
executive discretion, but with respect to the 
latter, an act or a refusal to act is the sub- 
ject of a review by the courts. 

This principle applies to a head of a de- 
partment, who does an act which, under any 
view of the facts before him, is beyond his 


power, and in such a case he is subject to 
injunction. 

There are facts that are jurisdictional, 
without which the action of a court or offi- 
cer fails for want of jurisdiction over the 
person or subject-matter. In such a case 
the proceeding isa nullity, and its invalidity 
may be shown in a collateral proceeding. 

But there are other facts which are quasi 
jurisdictional, which are necessary to be al- 
leged and proved to set the machinery of 
the court in motion, but which, when prop- 
erly alleged and proved to the satisfaction 
of the court, cannot be attacked collaterally. 
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This distinction is applicable to the de- 
cisions of the officers of a department of the 
government; their judgment as to matters 
of fact properly determinable by them is 
conclusive in a collateral proceeding, and 
can only be impeached upon a direct proceed- 
ing for its correction or annulment. 


within his jurisdiction, and has determined 
matters of fact and has made a grant, the 
grant cannot be revoked by his successor. 

An injunction may be issued against the 
head of a department of the government. to 
restrain him from revoking a grant so made 
by his predecessor in office. 


Where a head of a department has acted 


On appeal from the Supreme Court ot the District of Columbia. On. 
bill for injunction. 

Mr. Assistant Attorney-General Maury, on behalf of the appellants.. 

Mr. Frederic D. McKenney, for appellee. 

This was a bill in equity by the Union River Logging Railroad Com- 
pany to enjoin the Secretary of the Interior and the Commissioner of the 
General Land Office from executing a certain order revoking the ap- 
proval of the plaintiff's maps for a right of way over the public lands, 
and also from molesting plaintiff in the enjoyment of such right of 
way secured to it under an act of Congress. 

The bill averred that the company was organized March 30, 1885,, 
under chapter 185 of the territorial code of Washington, authorizing the: 
formation of corporations for the purpose of building, equipping and: 
running railroads, etc. It set forth the articles of associations made in 
pursuance of the statute, and alleged that the capital stock had been sub-. 
scribed and that the road had been built to a certain point and that after-- 
wards under amended articles providing also for a general logging bus- 
iness the railroad had been extended and improved and that in January, 
1889, the company, desiring to avail itself of an act of Congress of 
March 3, 1875, (18 Stat. 482,) granting to railroads a right of way 
through the public lands of the United States, filed with the register of 
the land office at Seattle a copy of its article of incorporation, and other 
documents required by the act, together with a map showing the termini 
of the road, its length, and its route through the public lands according: 
to public surveys. These papers were transmitted to the Commissioner 
of the Land Office, and by him to the Secretary of the Interior, by whom 
they were approved in writing, and ordered to be tiled. They were ac- 
cordingly filed at once and the plaintiff notitied thereof. 

On June 13, 1870, a copy of an order by the appellant, successor in 
office to the Secretary of Interior by whom the maps were approved, was. 
served upon the plaintiff, requiring it to show cause why said approval 
should not be revoked and annulled. 

This was followed by an order of the acting Secretary of the Interior, 
annulling and cancelling such maps, and directing the Commissioner of 
the Land Office to carry out the order. 

The answer admitted all the allegations of fact in the bill, and averred 
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that it became known to the defendants that the plaintiff was not engaged 
in the business of a common carrier of passengers and freight at the 
time of its application, but in the transportation of logs for the private 
use and benefit of the several persons composing the said company, and 
that, being advised that a railroad company carrying on a merely private 
business was not such a railroad company as was contemplated by the 
act of Congress, deemed it their duty to vacate and annul the action of 
Mr. Vilas, then Secretary of the Interior, approving plaintiff’s maps of 
definite location, and to that end caused the notice complained of in the 
bill to be served. They further claimed it to be their duty to revoke 
and annul the action of the former Secretary of the Interior as having 
been made improvidently and on false suggestions, and without authority 
under the statute. 

Upon a hearing upon the bill, answer, and accompanying exhibits, the 
court ordered a decree for the plaintiff, and an injunction as prayed for 
in the bill. Defendants appealed to this court. 

Mr. Justice Brown delivered the opinion of the Court. 

This case involves not only the power of this court to enjoin the Head 
of a Department, but the power of a Secretary of the Interior to annul 
the action of his predecessor, when such action operates to give effect to 
a grant of public lands to a railroad corporation. 

1. With regard to the judicial power in cases of this kind, it was held 
by this court as early as 1803, in the great case of Marbury v. Madison, 
1 Cranch, 137, that there was a distinction between acts involving the 
exercise of judgment or discretion and those which are purely ministe- 
rial; that, with respect to the former, there exists, and can exist, no 
power to control the executive discretion, however erroneous its exercise 
may seem to have been, but with respect to ministerial duties, an act or 
refusal to act is, or may become, the subject of review by the courts. 
The principle of this case was applied in Kendall v. Stokes, 12 Pet. 524, 
and the action of the Cireuit Court sustained in a proceeding where it 
had commanded the Postmaster-General to credit the relator with a cer- 
tain sum awarded to him by the Solicitor of the Treasury under an act 
of Congress authorizing the latter to adjust the claim, this being regarded 
as purely a ministerial duty. In Decatur vy. Paulding, 14 Pet. 497, a 
mandamus was refused upon the same principle, to compel the Secretary 
of the Navy to allow to the widow of Commodore Decatur a certain pen- 
sion and arrearages. Indeed, the reports of this court abound with 
authorities to the same effect. Kendall v. Stokes, 3 How. 87; Brashear 
v. Mason, 6 How. 92; Reeside v. Walker, 11 How. 272; Com’r of Pat- 
ents v. Whiteley, 4 Wall. 522; U.S. v. Seaman, 17 How. 231; U.S. v. 
Guthrie, 17 How. 284; U. 8. v. Commissioners, 5 Wall. 563; Gaines v. 
Thompson, 7 Wall. 347; Secretary v. McGarahan, 9 Wall. 298; U.S. 
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v. Schurz, 102 U. S. 378; Butterworth v. Hoe, 112 U.S. 50; U.S. v. 
Black, 128 U. 8. 40. In all these cases the distinction between judicial 
and ministerial acts is commented upon and enforced. 

We have no doubt the principle of these decisions applies to a case 
wherein it is contended that the act of the head of a Department, under 
any view that could be taken of the facts that were laid before him, was 
ultra vires, and beyond the scope of his authority. If he has no power 
at all to do the act complained of, he is as much subject to an injunction 
as he woald be to a mandamus if he refused to do an act which the law 
plainly required him to do. As observed by Mr. Justice Bradley in The 
Board of Liquidation v. McComb, 92 U.S. 531, 541: “But it has been 
well settled that when a plain official duty, requiring no exercise of dis- 
cretion, is to be performed, and performance is refused, any person who 
will sustain personal injury by such refusal may have a mandamus to 
compel its performance; and when such duty is threatened to be violated 
by some positive official act, any person who will sustain personal injury 
thereby, for which adequate compensation cannot be had at law, may 
have an injunction to prevent it. In such cases the writs of mandamus 
and injunction are somewhat correlative to each other.” 

2. At the time the documents required by the act of 1875 were laid 
before Mr. Vilas, then Secretary of the Interior, it became his duty to 
examine them, and to determine, amongst other things, whether the rail- 
road authorized by the articles of incorporation was such an one as was 
contemplated by the act of Congress. Upon being satisfied of this fact, 
and that all the other requirements of the act had been observed, he was 
authorized to approve the profile of the road, and to cause such approval 
to be noted upon the plats in the land office tor the district where such 
land was located. When this was done, the granting seztion of the act 
became operative, and vested in the railroad company a right of way 
through the public lands to the extent of 100 feet on each side of the cen- 
tral line of the road. Frasher v. O’Connor, 115 U.S. 102. 

The position of the defendants in this connection is, that the existence 
of a railroad, with the duties and liabilities of a common carrier of freight 
and passengers, was a jurisdictional fact, without which the Secretary 
had no power to act, and that in this case he was imposed upon by the 
fraudulent representations of the plaintiff, and that it was competent for 
his successor to revoke the approval thus obtained; in other words, that 
the proceedings were a nullity, and that his want of jurisdiction to ap- 
prove the map may be set up as a defence to this suit. 

It is true that in every proceeding of a judicial nature, there are one 
or more facts which are strictly jurisdictional, the existence of which is 
necessary to the validity of the proceedings, and without which the act of 
the court is a mere nullity; such, for example, as the service of process 
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within the State upon the defendant in a common-law action: D’Arcy v 
Ketchum, 11 How. 165; Webster v. Reid, 11 How. 437; Harris v. 
Hardeman, 14 How. 334; Pennoyer v. Neff, 95 U.S. 714; Borden v. 
Fitch, 15 Johns. 141; the seizure and possession of the res within the 
bailiwick in a proceeding in rem: Rose y. Himely, 4 Cranch, 241; 
Thompson v. Whitman, 18 Wall. 457; a publication in strict accordance 
with. the statute, where the property of an absent defendant is sought to 
be charged: Galpin v. Page, 18 Wall. 350; Guaranty Trust Company 
vy. Green Cove R, R. Co., 189 U.S. 137. So, if the court appoint an 
administrator of the estate of a living person, or, in a case where there 
is an executor capable of acting, Griffith v. Frazier, 8 Cranch, 9; or 
condemns as lawful prize a vessel that was never captured, Rose v. 
Himely, 4 Cranch, 241, 269; or a court-martial proceeding and sentences 
a person not in the military or naval service, Wise v. Withers, 3 Cranch, 
331; or the Land Department issues a patent for land which has already 
been reserved or granted to another person, the act is not voidable mere- 
ly, but void. In these and similar cases the action of the court or offi- 
cer fails for want of jurisdiction over the person or subject-matter. The 
proceeding is a nullity, and its invalidity may be shown in a collateral 
proceeding. 

There is, however, another class of facts which are termed quasi juris- 
dictional, which are necessary to be alleged and proved in order to set 
the machinery of the law in motion, but which, when properly alleged 
and established to the satisfaction of the court, cannot be attacked ecol- 
laterally. With respect to these facts, the finding of the court is as con- 
clusively presumed to be correct as its finding with respect to any other 
matter in issue between parties. Examples of these are the allegations 
and proof of the requisite diversity of citizenship, or the amount in con- 
troversy in a Federal court, which, when found by such court, cannot be 
questioned collaterally; Des Moines Nav. Co. v lowa Homestead Co., 
123 U. S. 552; In re Sawyer, 124 U.S. 200, 220; the existence and 
amount of the debt of a petioning debtor in an involuntary bankruptcy: 
Michaels v. Post, 21 Wall. 398; Betts v. Bagley, 12 Pick. 572; the fact 
that there is insufficient personal property to pay the debts of a deced- 
ent, when application is made to sell his real estate: Comstock v. Craw- 
ford, 3 Wall. 396; Grignon’s Lessee v. Astor, 2 How. 319; Florentine 
v. Barton, 2 Wall. 210; the fact that one of the heirs of an estate had 
reached his majority, when the act provided that the estate should not 
be sold if all the heirs were minors: Thompson v. Tolmie, 2 Pet. 157; 
and others of a kindred nature, where the want of jurisdiction does not 
go to the subject-matter or the parties, but to a preliminary fact neces- 
sary to be proven to authorize the court to act. Other cases of this de- 
scription are: Hudson v. Guestier, 6, Cranch, 281; Ex parte Watkins, 
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3 Pet. 193; United States v. Arredondo, 6 Pet. 691, 709; Dyckman v. 
Mayor, 5 N. Y. 434; Jackson v. Crawford, 12 Wend. 533; Jackson v. 
Robinson, 4 Wend. 436; Fisher v. Bassett, 9 Leigh 119, 1381; Wright 
v. Douglas, 10 Barbour 97, 111. In this class of cases, if the allega- 
tion be properly made, and the jurisdiction be found by the court, such 
finding is conclusive and binding in every collateral proceeding. And 
even if the court be imposed upon, by false testimony, its finding can 
only be impeached in a proceeding instituted directly for that purpose. 
Simms vy. Slacum, 3 Cranclf 300. 

This distinction has been taken in a large number of cases in this 
court, in which the validity of land patents has been attacked collateral- 
ly, and it has always been held that the existence of lands subject to be 
patented was the only necessary prerequisite to a valid patent. In the 
one class of cases, it is held that if the land attempted to be patented 
had been reserved, or was at the time no part of the public domain, the 
Land Department had no jurisdiction over it and no power or authority 
to dispose of it. In such cases its action in certifying the lands under a 
railroad grant, or in issuing a patent, is not merely irregular, but abso- 
lutely void, and may be shown to be so in any collateral proceeding. 
Polk’s Lessee v. Wendal, 9 Cranch 87; Patterson v. Winn, 11 Wheat. 
380; Jackson v. Lawton, 10 Johns. 23; Minter v. Crommelin, 18 How. 
87; Reichart v. Felps, 6 Wall. 160; Kansas Pacific Ry. Co. v. Dun- 
meyer, 113 U. S. 629; United States v. Southern Pacifie Ry. Co., 146 
U.S. ——. 

* Upon the other hand, if the patent be for lands which the Land De- 
partment had authority to convey, but it was imposed upon, or was in- 
duced by false representations to issue a patent, the finding of the de- 
partment upon such facts cannot be collaterally impeached, and the 
patent can only be avoided by proceedings taken for that purpose. As 
was said in Smelting Co. v. Kemp, 104 U. 8S. 636, 640: ‘In that re- 
spect they ” (the officers of the Land Department) “exercise a judicial 
function, and, therefore, it has been held in various instances by this 
court that their judgment as to matters of fact, properly determinable by 
them, is conclusive when brought to notice in a collateral proceeding. 
Their judgment in such cases is, like that of other special tribunals upon 
matters within their exclusive jurisdiction, unassailable except by a di- 
rect proceeding for its correction or annulment.” In French v. Fyan, 
93 U. S 169, it was held that the action of the Secretary of the Interior 
identifying swamp lands, making lists thereof, and issuing patents there- 
for, could not be impeached in an action at law by showing that the lands 
which the patent conveyed were not in fact swamp and overflowed lands, 
although his jurisdiction extended only to lands of that class. Other il- 
lustrations of this principle are found in Johnson v. Towsley, 13 Wall. 
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72; Moore y. Robbins, 96 U. S. 530; Steel v. Smelting Co., 106 U.S. 
447; Quinby v. Conlan, 104 U. S. 420; Vance v. Burbank, 101 U.S. 
514; Hoofnagle v. Anderson, 7 Wheat. 212; Ehrhardt v. Hogaboom, 
115 U.S 67. In Moore v. Robbins, 96 U.S. 530, it was said directly 
that it is a part of the daily business of officers of the Land Department 
to decide when a pariy has by purchase, by preémption, or by any other 
recognized mode, established a right to receive from the government a 
title to any part of the public domain. This decision is subject to an ap- 
peal to the Secretary of the Interior, if takenin time ; “ but if no such 
appeal, and the patent issued under the seal of the United States, and 
signed by the President is delivered to and accepted by the party, the 
title of the government passes with this delivery. With the title passes 
away all authority of control of the Executive Department over the land, 
and over the title which it has conveyed. . . . The functions of 
that department necessarily cease when the title has passed from the gov- 
ernment.” 

We think the case under consideration falls within this latter class. 
The lands over which the right of way was granted were public lands 
subject to the operation of the statute, and the question whether the 
plaintiff was entitled to the benefit of the grant was one which it was 
competent for the Secretary of the Interior to decide, and when decided, 
and his approval was noted upon the plats, the first section of the act 
vested the right of way in the railroad company. The language of that 
section is “that the right of way through the public lands of the United 
States is hereby granted to any railroad company duly organized under 
the laws of any State or Territory,” ete. The uniform rule of this court 
has been that such an act was a grant iv presenti of lands to be there- 
after identified. Railway Company v. Alling, 99 U. S. 463. The railroad 
company becameat once vested with a right of property i these lands,of 
which they can only be deprived by a proceeding taken directly for that 
purpose. If it were made to appear that the right of way had been ob- 
tained by fraud, a bill would doubtless lie by the United States for the 
cancellation and annulment of an approval thus obtained. Moffatt v. 
United States, 112 U. 5. 24; United States v. Minor, 114 U. S. 233. A 
revocation of the approval of the Secretary of the Interior, however, by 
his successor in office was an attempt to deprive the plaintiff of its prop- 
erty without due process of law, and was, therefore, void. As was said 
by Mr. Justice Grier, in the United States v. Stone, 2 Wall. 525, 535: 
‘* One officer of the land office is not competent to cancel or annul the 
act of his predecessor. That is a judicial act and requires the judgment 
of a court.” Moore v. Robbins, 96 U.S.530. The case of United 
States v. Schurz, 102 U. 8. 278, is full authority for the position as- 
sumed by the plaintiff in the case at bar. In this case the relator . had 
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been adjudged to be entitled to 160 acres of the public lands; the patent 
had been regularly signed, sealed, countersigned, and recorded; and it [| 
was held that the mandamus to the Secretary of the Interior to deliver i 
the patent to the relator should be granted. It was said in this case by , 4 











Mr. Justice Miller: ** Whenever this takes place ” (that is, when a patent | 
is duly executed) ‘‘ the land has ceased to be the land of the govern- P| 
ment, or, to speak in technical language, title has passed from the gov- if 
ernment, and the power of these officers to deal with it has also passed 4 
away.” t 

It was not competent for the Secretary of the Interior thus to revoke ea 
the action of his predecessor, and the decree of the court below must a 





therefore, be affirmed. 





Nore.—This is the first time the Supreme Court has ever directly asserted the power to re- 
strain the executive branch of the government by the writ of injunction. In at least two cases 
the existence of such power has been contended for, but the decision did not involvethe point. ie 
See Mississippi, State of, v. Johnson, President, etc., 4 Wall. 475; Litchfield v. Richards, Receiv- hee 















er, 9 Wall. 575. 


Patents— Preliminary Injunction—Expira- 
tion of Foreign Patent for Same Invention. 

Where a patent has been declared valid 
by a decision of a Circuit Court of the 
United States in one circuit such decision 
will be followed by the Federal courts in all 
other circuits, and a preliminary injunction 
will be issued without further investigation 
of the merits of the case, unless it be made 
to appear that, new evidence has been dis- 
covered or a novel defense is to be present- 
ed of such a character and of such signifi- 
cance that if it had been introduced at the 
hearing in the other Circuit it would have 
led the Court there to a different conclusion. 

The new defense, however, to be effective, 
must be such as to carry a strong conviction 


that if it had been introduced in the origi- decided until the final hearing. ss 
nal cause, the Court would have arrived at a Injunction granted upon condition that Mi 
totally different result. security be filed. a 
ay 
a 
a 


Mr. F.. H. Betts for complainant. 


——_—_—__—___—__—_~-.. »—__-—__—_—_- 


THE ACCUMULATOR COMPANY v. THE CONSOLIDATED ELECTRIC STORAGE CO, 


[United States Circuit Court, District of New Jersey. ] 


ED. 


Where it-appears that the decree for in- 
junction was obtained after long and ardu- 
ous litigation, that the new defense was that 
the patentee had previously obtained a for- 
eign patent which had now expired, and 
that this defense had been presented in the 
other circuit on a motion to dissolve the in- 
junction, and that the Court had declined 
to dissolve it before final hearing, this new 
defense will not be sufficient to deprive the 
plaintiff of his right to a preliminary in- 
junction in this court. 

The burden of proof to establish the 
identity of the invention for which the for- 
eign patent was granted, with the invention 
described in the patent, in suit, is upon the 
defendant, and the question should not be 


Messrs. Thomas W. Osborne, William H. Kenyon and C, L. Mitchell 


for defendant. 
GREEN, J.: 


The bill of complaint in this case was filed to enjoin an 


infringement of certain Letters Patent now owned by the complainant, 
dated January 3, 1882, and numbered 252,002, and granted to C. A. 


Faure for secondary storage batteries. 
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The first claim of this patent has been upheld and sustained as a valid 
claim by the United States Circuit Court for the Southern District of 
New York, in several contested cases. Electrical Accumulator Co. v. 
The Julien Company, 38 Fed. Rep., 117, and the Electrical Accumula- 
tor Company v. the New York and Harlem Railroad Company, 40 Fed. 
Rep., 328. 

The defendant in the first named case, the Julien Electrical Company, 
who was practically the defendant in the second case also, has been ab- 
sorbed by the Consolidated Electric Storage Company, the present de- 
fendant. Mr. Bracken, the president of the defendant company, was the 
president of the Julien Electrical Company, and it is not denied that the 
defendant company has taken over all the plant and business of the 
Julien Electrical Company to itself, and is practically its successor. The 
Letters Patent having been declared valid by a judgment of a Circuit 
court of the United States ; this court will adopt such adjudication on 
well-established principles, and accept the conclusions there arrived at, 
especially as the parties are the same, or practically so, and the infring- 
ing acts are substantially identical in character. 

The complainant now comes into this court to ask for a_ preliminary 


injunction against the defendant, and as it appears that the acts which 
the complainant alleges to be infringing acts, have been adjudged so to 
be in a court of competent jurisdiction in another circuit, and that the 
predecessors of the defendant have been enjoined and prohibited by the 
decree of such Circuit court from the commission of infringing acts, or- 


dinarily the motion would be granted ; the comity which exists between 
the Federal courts would justify such action on the part of this court, 
without further investigation into the merit of the case. 

But the defendants allege that they have a new and valid defence to 
the charges made against them by the complainant. Admitting, they say, 
that the Letters Patent now owned by the complainant were valid when 
granted, and that the claim alleged to be infringed has been sustained 
by the Circuit Court in the jurisdiction mentioned, yet, that since that 
adjudication it has been made known to them that Faure obtained a 
patent in Spain for the same invention covered by the Letters Patent in 
the United States ; that the patent in Spain, being limited to a term of 
ten years, and having been issued in 1881, ipso facto expired in 1891, 
which date was previous to the alleged infringing acts committed by the 
defendant corporation ; that the expiration of the Spanish patent neces- 
sarily ending by force of the statute the life of the American patent, the 
monopoly which had been secured by Faure by the American Letters 
Patent has ceased and determined; and that there is no longer any 
hindrance to the manufacture of storage batteries as invented by Faure 
in this country. They further declare that this defence has never been 
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raised and determined by any court, and is now made for the first time, 
on this present occasion, and hence, they contend that no preliminary 
injunction should be granted. 

The rule is well settled that where a patent has been declared valid by 
a decision of a Circuit court of the United States in one cireuit, such de- 
cision will be followed by the Federal courts in all other circuits, unless 
it shall be made to appear that new evidence has been discovered, or a 
novel defence is to be presented, of such a character, and of such sig- 
nificance that if introduced at the hearing in the other circuit would have 
led the court there to a different conclusion. Does this case fall within 
the exception? The complainant here is entitled to all the protection 
that can be justly claimed from the result in New York. The patent in 
question has been sustained there after an unusually long, arduous and ex- 
pensive litigation. Not only once, but twice and thrice. ‘To deny to 
the complainant the fruits of its legal victory, except for causes which 
necessarily compel such a result, would be to make judicial proceedings 
a travesty of justice. Nor is it true that alleged new defences will al- 
ways work a suspension of the granting of an injunction based upon the 
adjudication in another circuit. Such statement of the rule is too broad. 
The defence to be effective must be so potent in its character as to 
carry conviction almost to the degree of being beyond a reasonable doubt 
that if it had been made in the original cause, and upon the first hear- 
ing, the court would have arrived at a totally different result. 

Now, in this case, it appears that after the granting of the injunction 
upon final hearing in New York, application was made by these defend- 
ants to the court there to dissolve that injunction upon the very ground 
that the granting of the Spanish’ patent had been discovered and that 
such Spanish patent had determined by lapse of time, and so had de- 
termined the American patent. The matter was vigorously argued, but 
the court in New York declined to suspend the injunction or vacate the 
decree which it had nade. 

Judge Cox, in delivering the opinion of the court, says: “This is a 
motion to dissolve an injunction issued pursuant to an interlocutory de- 
cree on the ground that the complainant’s patent is invalidated by the 
expiration of a Spanish patent for the same invention. At the oral argu- 
ment it was decided that the questions presented were too important to 
be determined upon affidavits, but that the defendants should be permit- 
ted to amend their answer and set up the expiration of the Spanish pat- 
ent as a defense, and that the proof, pro and con, upon the issue thus 
raised, should be taken in the usual way. The only question reserved 
for further consideration was, whether pending the taking of the proofs, 
the injunction should be sustained. It must be remembered that the 
complainaut obtained a decree after an unusually long, arduous and ex- 
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pensive litigation. This decree was upon one claim only, and the 
claim was restricted within narrow limits. A judgment so obtained 
should not be lightly set aside. To suspend the injunction is tantamount 
to vacating the decree. It would be unjust to the complainant to over- 
throw, even temporarily, a judgment reached after years of toil upon 
ex parte and possibly incorrect statements. In a matter of such import- 
ance the complainant should retain its rights until deprived of them by 
testimony presented in the usual course of equity proceedings. With 
ordinary diligence the question can be determined in the course of a few 
months. The defendants cannot be seriously injured by the short delay, 
especially in view of the fact that they have at all times contended that 
there is nothing novel or desirable in the complainant’s patent, as lim- 
ited by the decree, and a Faure electrode has no advantages over elect- 
rodes mechanically coated.” 

The motion to dissolve the injunction was denied. 

From an examination of the papers it is apparent that the facts con- 
cerning the Spanish patent now opened to this court, were fairly laid be- 
fore the court in New York, yet that court was not pursuaded to change 
its opinion as originally pronounced. Judge Coxe distinctly held that 
notwithstanding the evidence touching the new matters of defense, the 
complainant was entitled to retain all the rights that had been accorded 
to it, until deprived of them by testimony presented in the usual course 
of equity proceedings. It is quite clear that if these rights ought to be 
retained by the complainant, this court should not weaken or destroy 
them by refusing to accept and act upon the judgment of Judge Coxe in 
the case before him. 

The defense upon which the defendant now relies is, as has been 
stated, that the expiration of the Spanish patent has worked the forfeiture 
of the American patent. Judge Coxe, in the case of the Brush Electrical 
Company against the Accumulator Company, 47 Fred. Rep. 48, in char- 
acterizing a defense of this nature, used this language: “It may as well 
be admitted that this defense does not appeal strongly to the conscience 
of a Court of Equity. Statute creates it, and in all cases where the facts 
are clear the statute must be implicitly followed. But no one can ex- 
amine the course of judicial decision upon the subject without being im- 
pressed with the fact that the courts have sought to construe it liberally, 
and have seldom, except in the plainest cases, permitted it to defeat a 
valuable patent.” 

And again, ‘‘These observations are, perhaps, only germane to the 
present inquiry, as they tend to emphasize the suggestion already made 
that in dealing with a defense where, as in this case, the disaster follow- 
ing the inventor’s act is so out of proportion with the fault, if fault it be, 
the court should proceed with the utmost caution, and where the evidence 
is not clear, give to the inventor the benefit of the doubt.” 
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If this alleged new defense is to prevail in opposition to this motion 
for an injunction pendentie lite, it is necessary that the defendants should 
satisfy the court that the invention of the Spanish patent is the same in- 
vention as that patented in ‘the American.patent, and that the term of 
the Spanish patent (actual or potential) has really expired. The burden 
of proof must necessarily fall upon the defendant. The complainant de- 
nies that the Spanish patent has actually expired, and insists that it is 
not for the same invention as the patent in the suit. As to the second 
contention the expert witnesses for the complainant are as positive and 
as clear and as emphatic in their assertion that the invention protected 
by the Spanish patent is not identical in any respect with that protected 
by the American Letters Patent, as are the expert witnesses for the de- 
fense in their assertions to the contrary. 

Upon a somewhat hasty and perhaps a superficial examination of the 
claims of the two patents, there seems to be ground for asserting a dis- 
tinct difference. Take, for instance, the first claim of the Spanish 
patent. It is clearly for a process; the first claim of the American 
patent is for a strong battery or for an element of a storage battery. 
Like differences are apparent in other claims. I do not say that upon a 
close analysis of the two patents, with such light thrown upon them as 
able and expert witnesses may reflect by their testimony, the patents 
may not prove to be practically for the same invention; but in the pres- 
ent state of the case, and as the matter has been presented to me, there 
exist serious doubts as to that, which upon the present motion must be 
resolved against the defendant. 

I am unwilling upon the proofs as they are now before me, to render 
nugatory the adjudication of the Circuit court in New York by refusing 
upon the grounds taken by the defendant, a preliminary injunction ; on 
the contrary the true object of the preliminary injunction is to retain 
matters in statuo quo until a final hearing’ The statu quo in this case, 
equitably considered, is that the defendant which is under injunction in 
another jurisdiction should be under injunction here ; the acts which it is 
doing having been determined to be infringements of Faure’s patent, and 
until the court can be fully satisfied that Faure’s patent has no valid 
existence, such acts ought to be enjoined. 

Of course it is quite possible that the position taken by the defendant 
touching the Spanish patent, and the insistment that its determination 
has destroyed the American patent, may be the conclusion reached 
finally by this court. If such result should be arrived at, this cause 
would fall from the want of jurisdiction of the court to entertain it. If 
this court has not jurisdiction its injunction would have been improvi- 
dently issued, and the defendant would be entitled to pecuniary redress 
for the resulting interference with its business. : 
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Under these circumstances, while the motion for a preliminary injunc- 
tion is granted, it is upon the condition that the complainant file a bond 
in the sum of $5,000 with the clerk of this court, conditioned for the 
payment of such pecuniary damages as may accrue to the defense by 
reason thereof, if it shall appear finally that this court has been ousted 
of jurisdiction by the necessary effect of the lapse of the Spanish patent. 


_——-— LUO 


J. WILLIAM MILLER v, THE BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY 
OF WARREN, 


[Warren Circuit Court. ] 
(Opinion filed January 3d, 1893.) 
Elections—Pay of Members of Board of seven of the law of 1890, Laws, Ch. 
Registry and Elections—County, Cities, Town- 231, must pay one-half of the expenses en- 
ships, Boroughs, etc. Municipalities hav- tailed in canvassing for and making up 


ing the benefit of election registers such registers, the county being required to 
prepared, as provided for by section pay the other half. 


This was an action upon contract against the Board of Chosen Free- 
holders of the county of Warren. 

The Board of Chosen Freeholders, acting under the advice of counsel, 
paid the members of the Board of Registry and Elections for the towns 
of Belvidere, Washington and Hackettstown only one-half of the usual 
fees. The members of the Board of Registry and Elections claimed that 
the case of the State, Clark, Pros. v. Newark, 55 N. J. L. (24 Vroom) 534, 
14.N. J. L. J. 221, only applied to townships and cities, and since the 
above named places were incorporated towns of less than 4,000 in- 
habitants, the decision of the court did not apply to them. The plaintiff 
filed a declaration with common counts, with a schedule annexed, and the 
defendant pleaded nel debit. 'The case was tried at April term, 1892, 
before the court, without a jury. 

The following is a copy of the state of the case agreed upon: 

** First. The plaintiff was a legally appointed member of the board of 
registry and elections in the western district of the borough of Washing- 
ton, a municipality containing less than 4,000 inhabitants, that holds its 
municipal elections on the second Monday of April, a day different from 
the election day in townsbips. 

‘The services set forth in the bill of particulars were performed by 
the plaintiff at the times specified for the holding of the general election, 
for members of the assembly, on the first Tuesday after the 1st Monday 
of November, 1891. The amounts charged are the regular fees fixed by 
the statute. The bill was made out in detail, and sworn to by the plain- 
tiff and presented to the board of chosen freeholders of the county of 
Warren who paid only one-half of the bill, and refused to pay the balance. 
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“It is agreed that no objections to the pleadings shall be raised on either 


side, and the case shall be submitted to the court without a jury. 


[COPY OF THE BILL OF PARTICULARS. ] 
The board, ete., to J. William Miller, Dr., Oct. 6, 1891, to 1 day 
canvassing as a member of board of registry, ete., duly ap- 


pointed, ete. . ; ‘ ‘ . , ‘ ; . $3 00 





Oct. 7, 11 hours canvassing, as aforesaid . : ‘ . 412 
Oct. 8, 11 hours canvassing, as aforesaid ‘ : , . 413 
Oct. 3, 11 hours work preparing and revising register ‘ . 412 
$15 37 

Cr. by cash paid on account by board. , ‘ . 7 68 


$7 69 
“Judgment will be claimed for seven dollars and sixty-nine cents, 
with interest until judgment, ete.” 


Mr. Oscar Jeffery for the plaintiff. 

Mr. Nicholas Harris for the defendant. 

ScupprEr, J.: The state of the case agreed upon by the counsel, set- 
tles the facts, as they are found by me in this determination. 

The action is brought for services in canvassing as an inspector of 
elections and a member of the board of registry and elections for the 
Western District of the Borough of Washington, duly appointed by law 
and entitled to the fees of his office. 

These services were rendered in October, 1891, and were preparatory 
to the fall or November election of that year. 

The case of The staté, Clark, Pros., v. Newark, 55 N. J. Laws (24 
Vroom) 534; 14.N. J. L. J. 221, decides that under the election law of 
1890, the county must pay one-half the expense of canvassing and mak- 
ing the registry, and each city and township one-half, because it is used 
in every election. 

In reasoning to this conclusion the court said: “Although the registry 
was made at the instance of the county authorities for the November 
election, it will be resorted to and used by the city for the next October 
election. It seems, therefore, that the intention of the act was to im- 
pose the burden as above indicated.” Another rule was prescribed 
where the services were rendered for revising the registry for spring 
elections in townships, and strictly local elections. at other times than 
when the general elections are held. 

This division of the expenses of canvassing and registering voters, 
seems so just and equitable, and to harmonize so well with the general 
features of this law, that it should not be changed unless for very satis- 


factory reasons. 
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The defendants have met the full measure of their responsibility, ac- 
cording to this decision, and paid one-half of the plaintiffs bill. Now he 
brings suit for the other half, because the Borough of Washington re- 
fuses to pay him, and denies its liability. 

This exemption is claimed under the proviso of section 24 of the 
amended act to regulate elections, approved March 23, 1891. (Laws, 
Ch. 128.) This proviso excepts from the provisions of sections 20, 21, 
22 and 23, any municipality which, by the last preceding census, con- 
tained a population of (not) less than four thousand inhabitants; and in 
all such excepted municipalities, all elections therein, other than those 
mentioned and referred to in section nineteen thereof, shall be held and 
conducted in the same manner as before the passage of said supple- 
mental act. Approved May 28, 1890. (Laws, Ch. 231.) As these ex- 
cepted sections relate to the manner of holding elections in municipalties 
where elections are held on other than general election days ; and those 
referred to in section 19, are general elections and town meetings, at 
which certified copies of the registers of voters filed pursuant to section 
7 of the act, shall be used; it seems that these excepted municipalities 
still have the benefit of the registers provided for by section 7, and under 
the case of State v. Newark, above cited, should pay one-half the ex- 
penses of canvassing and making such registers. 

This makes it unnecessary to decide whether the proviso to section 24 
is constitutional in exempting from the operation of the general law re- 
lating to elections municipalities having a population of less than four 
thousand inhabitants. Of this | have very graye doubt, but sitting at 
the circuit for the decision of this cause, I prefer to express no opinion in 
that matter when it can be avoided. 

The finding will be for the defendant. 


2>---> 





ELLEN HOWELL v. DAVID HOWELL, EXECUTOR OF JOSEPH HOWELL, DECEASED. 


[Warren Circuit Court, December Term, 1892. Opinion filed Jan. 3, 1893. ] 
[Reported for the N. J. L. J. by Nicholas Harris, Esq., of the Warren County Bar.] 


Bond—Pleas— Non est fauctum—Nil debit omission of the claimant to present her 
—Plene Administravit— Decree Barring Cred- claim to the executors in pursuance of the 
itors, ete., ete—A claim for interest on a order of the Orphans’ Court. 
bond given by a testator is barred by the 


On Contract. 

Mr. J. I. Blair Reilley for the plaintiff. 

Mr. B. C. Frost for the defendant. 

ScupDER, J.: This action is brought on a bond given by Joseph Howell, 
in his lifetime, to Ellen Howell, the plaintiff, the widow of his deceased 
son, John Howell, dated May 1, 1864, in the sum of $1,500, with con- 
dition to pay the interest of $1,500, at the rate of six per cent. per an- 
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num, to be paid to her semi-annually on the first day April, and first day 
of October, during her natural life. 

Joseph Howell died January 10, 1889. 

Prior to that time the semi-annual payments of interest had been made 
by him regularly, as they became due, and his executor, after his de- 
cease, paid the proportionate amount of interest from October 1, 1888, 
to January 10, 1889, the date of his death. 

This action is intended to recover the balance of interest claimed to be 
due on April 1, 1889, also at October 1, 1889, and at April 1, 1890, 
amounting in all to the sum of $110.25. 

As the judgment must be for the penalty of the bond, to be discharged 
by the sum found to be due, or held as still further security for any sums 
to become due in the future, the validity of the bond is the important 
question in the action. The pleas are: 

First. Non est factum. 

Second. Nil debet, which is not a good plea, though issue is joined on 
it without objection. 

Third <A denial of indebtedness for the special amounts claimed, at 
the times when claimed to be due, ete., and no breach of condition. 

Fourth. An order to bar creditors, February 6, 1889; and a decree 
barring creditors who had not brought in their claims, which included 
the plaintiff, November 7, 1889. 

Fifth. Plene administravit, except two similar bonds and mortgages 
appraised at $250. 

These were afterwards sold by the executor, as appears in evidence, 
and produced $65.25. 

In addition to these pleas notice is given of a mortgage of the same 
date as the bond, given to secure the payment of the bond according to 
the condition; and a devise of the mortgaged premises by the last will 
and testament of the said Joseph Howell to the plaintiff, during her life 


and widowhood, which premises, consisting of a dwelling house and lot of | 


land in Phillipsburg, have been in the possession of said plaintiff since 
the death of said Joseph Howell, and have been accepted by her in full 
payment and satisfaction of her said bond and mortgage. 

The issues raised by the replications to these pleas are a denial of the 
several defenses; that the several installments sued for arose after the 
death of Joseph Howell; that the debts accruing on the bond were 
continuing and subsequent to the order of the Orphans’ Court to pro- 
duce; and therefore not barred by the decree of the Orphans’ Court. 

The facts found under these pleas show that the bond in suit, and the 
several installments becoming due thereon after the death of Joseph 


Howell, were not presented to the executor in pursuance of the order of 


the Orphans’ Court, in writing verified by oath, as required by section 
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60 of the act respecting the Orphans’ Court, nor under section 61, by 
which debts and demands liquidated, not due and payable, but which are 
payable in the future, may be presented for allowance, nor has any sub- 
sequent claim or demand been made by the plaintiff for payment by the 
executor prior to the commencement of this suit. , 

By such omission the plaintiff is barred from a recovery in this action 
against the executor. All the claims were due and demandable before 
the rule to bar creditors expired. 

I do also find, that it was the intention and legal effect of the testator’s 
devise of the mortgaged premises to the plaintiff to extinguish the bond 
and mortgage when she entered into possession and accepted this pro- 
vision of this will for her benefit. Its effect was substantially the same 
.as that given by the bond and mortgage. The estate for her lifetime 
and while she remains the widow of the testator’s son John, is equivalent 
to an estate for life, being determinable only by her will, and therefore 
concurrent with the mortgage interest held by her, and chargable with 
the payment of the interest thereon, as the same accrues and become 
due from time to time, if any be payable. The title devised by the will 
is inconsistent with the mortgage interest and necessarily extinguishes 
it, and it, and the bond secured by it, can only be held as muniments of 
title. The many cases cited in the brief of counsel, which need not be 


again cited by me, will, I think, fully justify the conclusion which has 
been reached. 
The finding will be for the defendant on all the issues joined. 





ABSTRACTS OF RECENT CHANCERY DECISIONS. 
THOMAS AGENS, EXk., ». FREDERICK G. AGENS. 
[Court of Chancery of New Jersey. Opinion filed Dec. 31, 1892. ] 
Note Payable on Demand—Law and Equity Trusts—Limitations. 

Mr. J. A. Beecher and I’. W. Stevens for complainant. 

Mr. Wm. B. Guild and Mr. Theo. Runyon for defendant. 

Opinion by VAN Furet, V.C: An action at law may be brought on 
a promissory note, payable on demand, immediately after its delivery, 
and before any actual demand has been made. 

Where no time of paymént is expressed in a promissory note, or 
other instrument for the payment of money, the law adjudges that the 
parties meant that the money should be payable immediately. 

No suit ean be maintained in equity for a cause of action for which 
there is an adequate and complete remedy at law. 

Where there is both a legal and an equitable remedy for the same 
cause of action, ifthe legal has become barred by lapse of time, the 
equitable will also, except under very special circumstances, be held to 
be barred. 
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r 
e Trusts over which the common law courts can exercise no jurisdic- 
* tion, and which can only be enforced in equity, are not effected by the 

statute of limitation, nor by any principle of analogy deducible therefrom. 
7 The paper on which the claim was founded was as follows : 
re $29,536.96-100. 

Newark, N. J. May 29, 1877. 

’s Due Thos. Agens twenty-nine thousand, five hundred and _ thirty-six 
d and 96-100 dollars for cash deposited in trust with me, Fred’k G. Agens, 
| but when it was put in evidence the last four letters of the defendant’s 
+ signature had been torn from it so that nothing remained of his signature 
t but Fred’k G. A. 
' No attempt was made to show that the mutilation. was the result of acci- 
’ dent or mistake. The paper was simply put in evidence without expla- 
‘ nation of any kind. While expressing the opinion that the presumption 
l was that the mutilation was intentional for the purpose of concelling the 
; paper, the Vice-chancellor assumed the paper to be good, and held that 
¢ it did not create a trust, but an obligation, purely legal, over which a 


court of equity has no jurisdiction. Citing Freeholders of Essex v. New- 
ark Bank and S. C., on appeal 48 N. J. Eq., (38 Dick.) 51, 627. 





IN THE MATTER OF WILLIAM M. BEDFORD, ADJUDGED A LUNATIC. 
[Chancery Chambers at Newark. ] 


Mr. Howe applied to Vice-Chancellor Van Fleet, on a petition, for an 
order to declare that a person who had been déclared insane had now 
been restored to a sound mind. It appeared that the guardian of the 
lunatic was dead, and that he owned land, which, if he died without a 
valid will, would descend to certain persons. Mr. Howe asked for an 
order of reference, or that the Vice-Chancellor hear the matter himself. 
The Vice-Chancellor said it was usual, and was necessary to give some 
one notice of the application, and besides giving notice to the guardian 
it was usual to give notice to some relative, or some one interested in 
preserving the property of the lunatic. He directed that inquiry be 
made and the notice be given to the persons who would be heirs of his 
land in case of his death at this time. 


ALBRO v. DAYTON. 
Bill to Quiet Title—Statute of 1870. 
[Court of Chancery of New Jersey. Opinion Filed January 4, 1893. ] 


Mr. R. V. Clark, of New York, for complainant. 

Mr. Mahlon Pitney for defendant. 

Opinion by Van Fizet, V. C.: The remedy given by the statute of 
1870, to compel the determination of claims to real estate, can only be. 
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resorted to when the land owner, whose title or right is subject to ad- 
verse claim, is in a position where it is beyond his power to put such 
claim to the test by any of the ordinary processes of law. 

So held in a case in which each party was in exclusive possession of 
a different part of the building on the land in question, and both claiined the 
whole tract under a title which, if valid, embraced the title to the whole, 


and not merely to a part. 


Citing Jersey City v. Lembeck 31 N. J. Eq., 


(4 Stein) 255, 257; Sheppard v. Nixon 43 N. J. Eq., (18 Stein) 627. 
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MISCELLANY. 


OUR PORTRAITS. 


MR. CORTLANDT PARKER. 


We are glad to be able to furnish our 
readers with a good portrait of Mr. Cort- | 
landt Parker, who, indeed, is familiar to | 
them all as one of the ablest lawyers | 


and most eminent advocates at the bar 
of New Jersey. Admitted to the bar in 


1839, with Mr. Frelinghuysen and Judge | 


Bradley, he stands now among the first | 
on the roll of counsellors, and, keeping 
the health and vigor of youth, devotes | 
to the work of his profession .the ex- | 
perience and powers acquired in his long | 


and continuous practice at the bar. 
Mr. Parker is the son of Mr. James 


Parker, of Perth Amboy, and was born | 


there June 27, 1818. He was graduated 
in Rutgers College in 1836, and studied 
law in Newark with Theodore Freling- 
huysen. He was admitted as attorney 
at the September term, 1839, and as 
counsellor at the September term, 1842. 
He began the practice of law in Newark, 


where he has practiced and lived ever | 
| Parker has been engaged. 


since. One of his first famous trials 
was his successful defence of Margaret 
Garrity, indicted for murder in 1856, 


and shortly afterward he was engaged | 
| way Company v. Dringer, which was 
| tried in many forms at law and in equity. 
| Mr. Parker took part in the Lewis will 


in the famous Meeker will case, which 
was tried in the Essex county Orphans’ 
court and argued in the Prerogative 
court, and was also tried in the U. S. 
Circuit court and the Essex county 
Cireuit court. 
cases, by which his reputation was 
established, was that between the New 


| thirteen homicide cases and in 
| especially he displayed his eloquence 


| lars to the Government. 
Another of his early | 
| case and other important questions in- 


Jersey Railroad Company and the Plank 


Road Company in regard to the bridges 
over the Passaic and the Hackensack. 
This was tried before the United States 
Circuit court and argued on appeal in 
the Supreme court. 

In 1855 Mr. Parker, with Mr. A. Q. 
Keasbey, formed the first partnership 
for the practice of the law under the act 
of March 17 of that year, and the firm 
of Parker & Keasbey continued until it 
was dissolved by consent March 1, 1876, 
and Mr. Parker took his oldest son into 
partnership with him under the name 
of Cortlandt and Wayne Parker. 

In 1857 Mr. Parker was appointed 
Prosecutor of the Pleas for Essex 
county and held the office for ten years. 
He has been retained for the defense in 
these 


and ability as an advocate. He was not, 


of course, always wholly successful, but 


not one of his clients was hanged. 

We cannot attempt to refer to all the 
important civil cases in which Mr. 
His name 
appears in nearly every volume of the 
Reports. One of the most hotly-con- 
tested cases was that of the Erie Rail- 


case involving a legacy of a million dol- 
He was coun- 
sel in the Boyden and Duryea hat-body 


volving patent law, the Franklinite ore 
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eases involving questions of mining 
law, the Vanderveer will case, the Heze- 
kiah B. Smith will case, the legislation 
over the title to the land at Ocean 
Beach, and many other well-known 
cases, It is not only as counsel that 
his name appears in the Reports. His 
judgment as Master in Kean v. Johnson 
in 1853, 1 Stock. 401, is constantly cited 
as the leading authority for the doctrine 
that the board of directors of a railroad 
company cannot lease the road without 
the consent of all the stockholders. 
Mr. Parker took part in the organiza- 
tion of the Paterson and Newark Rail- 
road and the Montclair Railway and is 
now one of the New Jersey directors of 
and counsel for the Erie Railway. He 
has always taken an active part in the 
affairs of both church and State. He is 
an earnest Republican and has freely 
used his powers as a public speaker in 
the service of the party. 

Mr. Parker’s success at the bar is due 
not only to his eloquence as an advo- 
cate, but also to his capacity for patient, 
hard work, and, even now, he does, him- 
self, work which many lawyers would 
throw off upon their juniors. He keeps 
his health good and his form erect by 
He is a good horse- 
man and never misses his ride before 
breakfast. 


regular exercise. 


SKETCH OF JOSEPH P. BRADLEY. 


Mr. Cortlandt Parker delivered before 
the Historical Society on January 24th, 
an address upon the life and services of 
Joseph P. Bradley, late Justice of the 
Supreme Court. 





U.S. CIRCUIT COURTS OF APPEALS. 


The act establishing the United States 
Circuit Courts of Appeals is printed in 
the Supreme Court Reporter for December 
26, 1892, with annotations from the de- 
cisions rendered by the Supreme and 


other Federal courts. Amendments to 
Rules, Nos, 23 and 24 for the Third Cir- 





cuit, relative to the record and briefs on 
appeal, may be found in the same Re- 
porter for December 12. 


BOOK NOTICES. 


THe RarRoaps aND THE COMMERCE 
CuausE by Francis Cope Hartshorne, 
Esq., member of the Philadelphia bar. 
Philadelphia: University of Pennsyl- 
vania Press, 1893. 

This is a thoughtful discussion of a 
question of constitutional law, which is 
perhaps more important in the history 
of the country than any question now at 
issue between the political parties. The 
subject of the government regulation of 
railroads, is one which is one of the pres- 
sing legal and economic questions of the 
time, and it must now be determined 
whether the regulation should be under 
state or federal control, and how far in 
this direction the federal power over 
commerce extends, The Supreme Court 
seems just now to be hesitating. They 
feel for the moment the loss of the 
firm hand and strong will of Judge 
Bradley, and there is some doubt wheth- 
er the power to regulate commerce will 
be held to apply to the means and ways 
of transportation by land as well as by 
water. Mr. Hartshorne examines all the 
sases and argues forcibly in favor of the 
right of the federal government to regu- 
late railways and trains of cars to the 
same extent, and upon the same princi- 
ples as they now regulate rivers and ves- 
sels used in any way for commerce be- 
tween the states. 

Tur Law or By-Laws or Private Cor- 
PoRATIONS, by Louis Boisot, Jr., of the 
Chicago bar. The United States Cor- 
poration Bureau, Chicago, IIl., 1892. 
This little hand book is one of much 

value to the profession. It brings to- 

gether, within comparatively little space, 

a great deal of law upon this important 

subject of corporation law. The work 

has been divided into eight chapters, as 
follows : Nature of by-laws ; form of en- 
actment ; subject matter of by-laws ; con- 
struction of by-laws ; effect of by-laws ; 
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enforcement of by-laws; necessity of 
by-laws and proof of by-laws. 


These chapters, of course, are again | 
| Corporation Laws of the States and Ter- 


sub-divided under appropriate sub- 


divisions, thus enabling any reader to | 
| contains brief synopses of the laws gov- 

‘The book contains but 122 small-sized | 
pages and yet the table of cases cited | 
contains a list of over 500 cases and an | 
appendix gives a series of valuable | 
| Peru and Venezuela, as well as of Eng- 


find a particular sub-topic. 


forms. 


The book is published by the National | 
Corporation Reporter of Chicago, and | 


we understand that it is given free to 
every new subscriber. 
Reporter is one of our exchanges, and 
we have no hesitation in saying that it 
is one we appreciate. 


ests. 


Tae AmertcAN Corporation Lercan 
Manvat. A compilation of the es- 
sential features of the Statutory Law 
regulating the formation, manage- 
ment and dissolution of General Busi- 
ness and Insurance Corporations in 


America (North, Central and .South), | 


with brief Summaries as to the Cor- 


poration Laws of England, Germany, | 
the Netherlands, France, Italy and | 
Russia. Also a Synopsis of the Patent | 


Trade-mark and Copy-right Laws of 
the world. Vol. I., 1893. 
Charles L. Borgmeyer. 
Company, Law Book Publishers, Plain- 
field, New Jersey. 
$4.50. 


For some time past there has been a | 


necessity for a work which will accu- 
rately state the statutory law govern- 
ing the various steps regulating the for- 
mation, organization, management and 
dissolution of the principal kinds of 
business corporations authorized to be 
organized under the laws of the various 
States and Territories of the United 
States. This publication, which will be 
issued annually hereafter, is a compila- 
tion of various synopses prepared 


The Corporation | 
/ment of the Patent, Trade-mark and 


It should receive | 
the support of every attorney having | 
charge of corporation business or inter- | 


Edited by | 
Honeyman « | 


Pp. 717. Price, | 





THE NEW JERSEY LAW JOURNAL. 


especially for this work by resident at 


| torneys of the different localities. 


In addition to the synopses of the 
ritories of the United States the volume 


erning the same subject in the Dominion 
of Canada, Mexico, the Argentine Re- 
public, Bolivia, Chile, Colombia, Costa 
Rica, Ecuador, Honduras, Nicaragua, 


land, The Netherlands, Italy, Germany, 
France and Russia. 

Another valuable feature is Department 
II., in which is given a succinct state- 


Copyright Laws of the world. A _ fur- 


ther and equally valuable feature is a 
long and carefully-selected list of Cor- 
poration Counsel and Patent Solicitors. 


| GenERAL DicEst oF THE DECISIONS OF 


THE PRriIncrpaL Courts IN THE UNITED 
Sratres, ENauaAND AND CanapDa. Re- 
fers to all Reports, Official and Unof- 
fical, first published during the year 
ending September, 1892. Including 
the L. R. A., the L. 8S. Com. and the 
U. S. Supreme Court Reports, L. Ed. 
Annual, being Volume VII of the 
Series prepared and published by the 
Lawyers’ Co-Operative Publishing Co., 
Rochester, N. Y. 


A TREATISE ON THE Law oF STREET 
Rattways, embracing surface, sub-sur- 
face and elevated roads, whether oper- 
ated by animal power, electricity, 
cable or steam motor, by Henry J. 
Booth, of the Columbus bar. Phila- 
delphia: T. & J. W. Johnson & Co. 


Lawyers’ Reports, annotated. Book 


XVI. All current cases of general 
value and importance decided in the 
United States, State and Territorial 
Courts, with full annotation by Bur- 
dett A. Rich, editor, and Henry P. 
Farnham, assistant editor, aided b 
the Publishers’ Editorial Staff and, 
particularly, in selection, by the Re- 
porters and Judges of each court. (16 
L. R. A.) Rochester, N. Y.: The 
Lawyers’ Co-Operative Publishing Co, 
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